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ODFW Fish Passage Administrative Rule Revision Initiative  

Virtual TEAMS Meeting - Sep 28, 2021 (2pm to 5pm)  

Meeting Minutes 

Virtual TEAMS Meeting Started at 2:00 pm 

Meeting Attendees:  

ODFW: Greg Apke, Alan Ritchey, Katherine Nordholm, Pete Baki, Josh Hanson, Kregg Smith 

Task Force Members (Rules sub-committee): Kelly Moore, Steve Albertelli, Terry Turner, April 
Snell, Ken Bierly, Bill Cunningham, Fred Messerle (joined late) 

Absent: Zak Toledo 

Members of the public:  Seth Barnes, Brian Posewitz, Mark Rogers 

ODOT: Allen Gillette 

(With possible other attendees joining throughout the online virtual meeting.) 

Welcome and Introductions (5 min) 

Apke started the meeting at 2:07. Due to some technical difficulties, some meeting participants 
ended up in a separate Teams meeting. The meeting was delayed so participants could find and 
use the right Teams link. Apke introduced ODFW employees, and members of the 
subcommittee introduced themselves.  

Bierly pointed out that the meeting minutes from the last meeting had the wrong date. Other 
than that, there were no problems.  

Renewable Energy Alternatives – Focused Discussion (~30 min) 

Apke began by framing up the issues around renewable energy alternatives and fish passage 
rules. ODFW believes that the current statutes preclude projects like Bowman Dam. ODFW has 
had many conversations on how to approach projects like that. A few from the committee 
exchanged emails around these issues.  

Apke invited Albertelli to summarize the content of the recent email exchange. Albertelli 
summarized the situation referring to the Bowman Dam project. He does not think that the 
situation with Bowman dam is covered by rules, it seems like a grey area. He thinks that the 
case is different where the AO is not owned or operated by the project proponent, and they 
weren’t even going to change the operation of the AO. Would like a solution where project 
proponents were providing some mitigation, but at a different level than owners or operators 
of a structure.  Mentioned Bowman Dam as a lose - lose situation where the AO stays in place 
without the addition of green energy, there is still no passage, and no mitigation. Does not 
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think that the statute as written precludes finding a solution in rules that will cover the 
situation at Bowman Dam.  

Apke discussed the fundamental change in permit status and how that applied to and was the 
fish passage trigger event at Bowman Dam.  

Snell discussed the efforts of the subcommittee and the email exchanges that occurred. She 
thinks that there is not a common understanding of what the terminology or the issues are. As 
we discuss the issues of Bowman Dam, members are talking around the issues. She expressed 
her frustrations about the different understandings around the multiple issues and how in-
conduit hydropower and hydro projects work with AOs and fish passage. She understands the 
concerns of the conservation groups and the desire to address fish passage, and the worry that 
fish passage won’t be addressed at these sites. She agrees with Albertelli; she also thinks there 
is a way forward with a solution in rulemaking. She referenced the legislative changes that 
created an avenue for in-conduit hydro and discussed the option of addressing changes in 
statute. She mentioned that hydropower is becoming less cost-effective over time despite the 
push for green energy and climate change initiatives. Comments made before she joined the 
Task Force led her to believe that the rule-making process would be an opportunity to address 
the issues with the Bowman Dam project, however that does not appear to be the case. She 
also brought attention to frustrations with the virtual process and had there been opportunities 
to have face-to-face conversations we could have had a better understanding of terms and had 
more productive. 

Turner expressed his position on the language describing in-conduit hydro projects and clarified 
that he was specifically referring to projects at an AO. Regarding Albertelli’s position, he agrees 
that he would like to get to some scaled mitigation on certain types of projects. However, if 
there is a fundamental change in permit status, any change will be allowed by the owner of the 
structure, and that change is still going to happen. So, there is a trigger. He agrees with Snell’s 
opinion that it would be easier to come to an agreement if we could have in-person meetings 
opposed to virtual meetings or emails. He affirmed that there is agreement with some scalable 
mitigation for waivers for these types of projects. 

Ritchey explained what ODFW observed when they looked into the statute. The net benefit 
definition or standard in statute is clear, “benefit must be greater than had passage been 
provided” and it was the net benefit hurdle that affected Bowman. We cannot revise or change 
the definition of net benefit in rules if the change conflicts with statute. The other option is to 
look into the trigger language. For a fundamental change in permit status, as was the situation 
at the Bowman Dam Project, the statute applies to the applicant, and the trigger language 
applies to the applicant, as consistent with the statutory definition of “Fundamental Change in 
Permit Status”.  

Albertelli pointed out that the rule around fundamental change in permit status includes an 
additional sentence excluding construction and abandonment of an artificial obstruction. He 
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suggested we are not precluded from adding or modifying language to the “fundamental 
change in permit status” rule definition. Something like “and where the denial of regulatory 
approval would result in a change of the presence of an AO in the waters of the state.” Meaning 
that if the structure will stay there no matter what the decision of the Task Force or OFWC is 
that it should be treated differently. He thinks adding language to the rules is not counter to 
what is in statute.   

Ritchey clarified that the change Albertelli suggested would be to a trigger/no trigger situation. 
Albertelli’s language would prevent the situation from being a fish passage trigger at all.  

Albertelli made the point that the rules can add to what is outlined in statute as long as they 
don’t go against or conflict statute.  

Bierly said this has been an interesting discussion, and Albertelli’s approach is interesting. This 
has been a small group discussion, and there needs to be more discussion for him to 
understand the issues and he thinks this issue(s) needs further discussion.  

Cunningham mentioned the Bowman situation, and the definition of “owner and operator,” 
and whether or not the Irrigation District was the owner, they were a beneficiary of the dam 
and had the ability to change the operation of the dam. He feels that there are only two groups 
identified in statute, “owners” and “operators,” and disagrees that there is a third group that 
neither owns nor operates the structures, nor governed by the statutes. 

Albertelli understood from the previous fish passage waiver request for Bowman Dam that the 
operation that the applicants in the Bowman Dam situation had no control over the flows over 
Bowman Dam.  

Cunningham made the point that adding hydropower to a dam and running water through a 
turbine will change the flow and chemistry (DO or nitrogen) of the water in some way. And 
therefore, have effects on the result of the operation. He understood that the Irrigation District 
might have some control over the nature and trimming of the flow through the Bowman Dam, 
although they said they had no plan to change the current operation.  

Albertelli clarified that it would need to be the owner or operator of the AO. Cunningham 
cannot think of a situation where someone could come into a dam owned by another and 
produce hydropower without becoming an operator of the AO. Cunningham suggests that this 
rule making process may not be the place or time to fix these problems.  

Ritchey expressed concerns about setting different standards for applicants that are different 
than the owners, particularly for future projects.  

Snell commented that she does think it would be better if we looked at the issue as a whole 
and outside of the Bowman Dam examples. She brought up national energy legislation for 
wholly unconnected entities to participate in experimental hydropower projects. However, it is 
different when they attempt to make these changes permanent. She mentioned that in many 
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cases these projects are being put on supplemental water rights existing water rights so there is 
not possible for a project to take more water than what they are allowed to. She recommends 
that if the rules go forward and there is no conclusion to this discussion that there be another 
subcommittee to discuss ways forward for hydropower.  

Snell also asked where we are in prioritizing fish passage barriers as additional or future agenda 
topic to discuss, particularly if there are new funds to repair or address fish passage.  

Apke talked about the timing of the next fish passage barrier prioritization. The next update is 
in 2024.   

Kregg Smith (ODFW Hydro Power Coordinator) added to what Snell said. He mentioned that for 
Bureau of Reclamation owned projects, there is a federal requirement for a lease of power 
privileged permitting process where applicants must submit an operational plan for hydro 
projects.  

Apke asked about how to best move forward. He mentioned the Bowman Dam legislative 
subcommittee that was formed and asked if there is a way forward with that group. He asked 
Ritchey how to move forward here. Wonders if we have a solution to bring to the table.  

Bierly asked if there was any way to get some information on how many situations are similar 
to Bowman Dam, in an attempt to best understand the true need for these types of projects. It 
would be helpful to have real information on the likelihood of these issues going forward.  Apke 
asked the sub-committee for clarity on the predicted future demand. 

Snell does not have any specifics, but her understanding is that a report funded by Energy Trust 
will have updated information on hydropower and other renewable energy projects with 
potential. She is hopeful that that report will have information. Also, with HB 2021 passing 
during the last section, there will be some incentives that she is hopeful will help stimulate 
additional hydro and green energy development.  

Bierly clarified his point that it appears we simply do not know what the future demand is for 
these types of projects or whether this issue is statewide or a localized issue. 

Kregg Smith clarified that a recent report by Oregon Department of Energy focuses on energy 
storage as the issue and not necessarily the demand for increases in new hydro power or 
infrastructure. He recommended this group look at this report, as it may be insightful to help 
better understand the demand issues. Smith has looked at multiple projects (~46) that would 
be looking at hydro development and of these there may be approximately 10 as across the 
state that would be in need of fish passage and the demand may be fairly low across the state. 
Apke asked if Smith had any idea if the habitat affected by those 10 dams would be close in 
magnitude to the habitat that was affected by Bowman. Smith said he did not know the specific 
mileage numbers associated with the 10 projects but does not think that there were any close 
to the amount of fish habitat as at Bowman Dam.   
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Apke noted that strategic paths forward will most likely need to be closely coordinated with 
federal partners as future hydro projects will, in most cases, need to address federal fish 
passage and/or fish screening issues. Apke again asked for a perspective on pathways forward 
from the group. Ritchey thinks that similar to the previous in-conduit legislation, an action 
forward may be to adapt or modify statutes. He closed, based on where we are, he is does not 
believe we can come to an agreement on rule language that does not conflict with existing 
statutes.  

Apke asked the subcommittee what kind of action or outcome they want to see.  

Bierly stated that his interpretation is it sounds like ODFW has resigned itself to a legislative fix 
for this particular issue. Kelly Moore suggested that he agrees with Bierly. We can work on what 
we can within our framework, which may be the definition of net benefit. However, the 
problem with the Bowman Dam decision was that the proposed mitigation was inadequate to 
make up for what was lost by the construction of the dam That has been characterized as “you 
had an opportunity to take advantage of the mitigation, but you got nothing because you didn’t 
approve the waiver.” He thinks that needs to be something we possibly work on within net-
benefit definition because if the standard becomes a situation where you must accept 
something, or you get nothing, and you call that a net benefit. He does not think that works 
from a conservation point of view.  

Apke asked if there were any additional comments. There were none.  

Discussion of Public Comments (~1.5 hours) @ 3:16 

Apke shared his screen and brought the discussion back to the definitions in existing rules. 
Starting with the next definition for discussion the definition of “Net Benefit.” Apke asked if any 
of the subcommittee had any comments about net benefit or its existing definition.  

No comments from the subcommittee.  

Apke moved on to the definition of “Roadfill Footprint.”  The proposed revision to this 
definition was changed to add “or scour protection countermeasures” to clarify what counted 
for determining triggers at road crossing structures. Bierly asked where in rules this comes up. 
Albertelli found two spots, the definition and on line 42, specific to the trigger of AO’s. There 
were no additional comments from the committee.  

Apke moved on to the addition of a new definition for “Roughened Channel” to be inserted 
after line 159 in the existing rules. He explained the history of roughened channel 
reconstruction to provide improved passage into culverts and gave some examples of situations 
and mentioned that ODOT has a history of these types of fish passage improvement actions. 
Baki suggested that not all roughened channels will be over steepened. Ritchey suggested 
changing the word “is” to “may.”  No additional comments were provided by the sub-
committee. 
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Apke moved on to the proposed new definition of “structural volume”. Apke presented the 
public comments submitted by Michael Tripp after the Aug. 24th meeting.  

Bierly asked what we were trying to get at and if structural volume is the right definition to get 
to that outcome. Ritchey clarified that this term is used in the definition for triggers. 
Cunningham asked where in rules this applies beyond modification of dams. Asked if there is 
another place where it is used. Cunningham points out that the word is “structure” and not 
“structural.” Apke made the change to the proposed revision. 

Albertelli mentioned that there are many dams with features outside of the bed and banks and 
feels that that language does not capture the full scope of an AO. Apke explained the origin of 
the need for a definition here because there have been many questions about this and how is it 
determined or measured.  

Bierly feels that we are trying to address too many problems with one term.  

Cunningham suggested adding the term “operational elements” – or some term that parallel 
the way we discussed the trigger language with other AOs.  

Albertelli mentioned that sometimes the volume is just fill or something and “operational 
elements” sounds mechanical and may be confusing, as most dams are “bulk fill” and not 
comprised of operational elements.  

Cunningham suggests that the definition does not accomplish what was discussed with other 
AOs. Chiefly the idea that these triggers are to address fish passage over time, whenever the 
structures “trigger” and that this seems to be leaning toward allowing a lot of changes without 
triggering the structure.  

Cunningham asked how this would apply to pushup dams, especially since they can be variable 
from year to year. Albertelli wondered whether the size of the pushup dam is stipulated in the 
permit or how are pushup dams authorized, and Apke stated that usually they do not have that 
regulation. Cunningham asked if pushup dams are replaced every year, does that cause changes 
in structural volume or haven’t the 30% of the structure volume replaced annually. 
Cunningham also asked about flashboards associated with concrete dams and if they count 
toward the structure volume of dams. Apke clarified that flashboards are excluded from 
permitted structures in rules. Cunningham would be inclined to leave the definition of Structure 
Volume alone and out of the rule changes since it doesn’t seem to work for what we are trying 
to accomplish. We can either table the discussion for now and tackle this another day. Apke 
asked the committee members if they had input on this. Snell suggested we leave it along at 
this point.  

Bierly asked if we should go back and ask ourselves what we are trying to do here. We are 
trying to address the things that are impeding fish passage. Apke states that the goal was to 
attempt to add clarity to the definition of triggers specific to dams. Turner clarified that we are 
talking specifically about dams and that this group may lack the expert knowledge specific to 
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dams that could shed light on this subject and could simply eliminate the clarifying term and 
put a period after 

Apke states that we can talk to engineers, including ODFW, ODOT and OWRD dam safety 
engineers. Cunningham and Turner suggested adding a period after the word “components” 
and deleting the wording around “between the bed and banks of waters of the state.” Ritchey 
commented that the language was trying to make sure that the area inside the channel could 
not be replaced and not be a trigger when there is a large volume outside of the channel.  

Cunningham asked again about pushup dams and when they may have a trigger that would 
require fish passage. Apke stated that most pushup dams are associated with a water right that 
predates current fish passage statutes and rules and are currently not treated as triggers when 
they are changed. Cunningham mentioned the Rogue Basin and the frequency of push up dams, 
discussed in previous Fish Passage Task Force meetings, and asked if they are exempted from 
meeting the fish passage laws that were on the books prior to the current fish passage rules. He 
asked if we could get someone from OWRD to weigh in on the issues. He summarized the issue 
by again asking, does the existence of a pre-existing water rights associated with pushup dams 
(those that pre-date 2001 statutes) provide permanent pre-exiting exemptions for fish passage 
requirements, particularly since the fish passage statues predates statehood and that pushup 
dams are reconstructed each year. He requests someone from WRD speak to this issue and 
provide clarity. 

Snell lost connection and asked for an update from the previous few minutes. Apke updated 
her on the previous few minutes of discussions. She mentioned that OWRD does not regulate 
fish passage and they have ODFW impose fish passage as a condition of the permits. Ritchey 
stated that newer water rights generally do have fish passage requirements associated with the 
water right and these conditions are a result of ODFW’s evaluation and comment on the water 
right permitting process. 

Public Comment Period (~30 min) @ 4:15 

Apke moved the meeting on to the public comment period.  

Brian Posewitz (Water Watch) – He thanked the group for putting the comments at the end of 
the agenda. Wants to comment on the draft definition of “no appreciable benefit” from 
previous meetings.  He expressed are concerns that the definition as drafted would find too 
many cases where there is no appreciable benefit, especially on small streams. Passage statutes 
have the goal of protecting passage but also restoring passage, so the draft definition may get 
too far away from achieving the second goal and would find no appreciable benefit unless there 
were already healthy fish population. Also “self-sustaining”, “healthy” and “population” are 
imprecise terms. He thinks that goal is to get to restoring passage in places that have been 
blocked. He asked about exemptions and cases where another new AO applies for an 
exemption because of a previously granted exemption as the reason for the new exemption 
and does the Department have a history of revoking exemptions. 
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Construction and dam safety improvements – His comment is about the suggestion around 
exempting work done only for dam safety requirements, when otherwise the work would 
constitute a major replacement. If dam safety improvements would otherwise constitute a 
triggering event, there doesn’t seem to be a basis in statute to make the allowance for dam 
safety changes if they would otherwise trigger.  

Discussion on pushup dams – the proposal to make “permanent” and “non-permanent” part of 
the definite would help make it clear what the triggers are around pushup dams which is 
currently proposed to be stricken from the proposal. Suggests adding that language back in to 
cover these kinds of situations. He does not think there is a legal basis in water law to exempt 
pushup dams from fish passage trigger events and requirements because of pre-existing water 
rights. 

There were no other public comments.  

Discussion of Public Comments (continued) @ 4:25 

Apke revisits the discussion around definitions, starting with a new definition of “trash rack.” 
Apke proposed the new definition; asked for feedback. Terry Turner gave a virtual thumbs up. 
Bierly thinks the definition is fine, asked if there is a need to have all the design criteria in rules.  

Apke asked if Bierly was thinking in terms of just the trash rack or other structures as well. Apke 
states that the current design criteria occupy many pages of our rules. He asked how we would 
enforce criteria that were not in rules. That would make rules shorter. Askes for input from the 
subcommittee. Apke can see both sides of the proposal. Albertelli mentioned that it is nice for 
the regulatory community to have a target. Cunningham expressed concerns about the 
difference between regulations and guidelines when it comes to enforceable standards.  

Apke returned to the definitions of Trash Rack and asked for comments. The committee will 
return to the issues of having rules vs. guidance for design criteria. Snell asked if a trash rack 
would be considered an AO. Apke indicated that it would.  

Apke discussed triggers at trash racks, particularly those physically attached to another 
structure (culverts, fishways, diversion structures) and whether a trigger to a trash rack would 
trigger the structure it was attached to. He also stated trash racks could be an AO independent 
of another structure if it’s placed in waters of the state, particularly for small streams and 
placed or occupy the channel. Snell is worried about unintended consequences, wants to make 
sure that passage does not get required at a trash rack but not the structure associated with it. 
Recommends putting the definition in with the area of rules that it would apply.  

Apke asked for additional comments; there were none.  

Apke moved on to the proposed new definition of “Trigger event” – Snell wants to think about 
it more. The term “trigger event” has a history. She asked if it was defined in statute. Apke 
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clarified it is not in statute but is in rule four times. Bierly thinks that “trigger” might be a more 
appropriate term as “any event that invokes the fish passage authority under the statute.” 

Apke asked for objections. Moore thinks referencing statutes is a good suggestion.  

Apke wraps up the definition section by reviewing the plan to bring back draft language to the 
committee for review. Subsequent sections for the sub-committee to consider include the Task 
Force and the Prioritization sections for future meetings. Apke plans to have work products out 
for the next sections in advance of the next meeting.  

NOA’s – New Issues for Consideration (~5 min) 

Apke asked if there were any new issues for consideration. No new issues for consideration.  

Meeting Recap & Action Items (5 min) 

Apke mentioned the desire for future in-person meetings. Ritchey provided updates on DAS 
policy around office closures and vaccine mandates. Apke will update the link in the agenda to 
reflect the new meeting invite. Apke updated the committee on the upcoming Fish Passage 
Task Force meeting date and time (Friday Oct. 15 from 9am to 2pm).  

Meeting Adjourn ~4:55 pm  


